not disclosed every time someone downstream in
the property chain-of-title asks for copies of all
prior Phase I ESAs.
Beyond these Top 10 issues, there are a myriad of
considerations for both buyers and sellers in the
real estate transfer process, starting with hiring
the Phase I ESA consultant (not all Phase I ESA
consultants are created equal) and extending to and
through the Phase I contract itself. For example,
insurance, indemnities, limitations on liability, and
the like can all make or break a dispute under a
Phase I contract. A somewhat common contractual
provision is a limitation of liability in an amount no
greater than the cost of the services provided under
contract (e.g., usually a few thousand dollars).
This is not acceptable. Find and work with EP
consultants who provide reasonable limitations
of liability and adequate insurance policies to
backstop any errors and omissions risks.
In summary, while contracting for and conducting
a Phase I ESA has a number of subtle nuances with
substantial ramiﬁcations, you can be the seasoned
advisor your client or colleague needs to see her
through her goals for acquiring or ﬁnancing a real
property transaction.

CERCLA AND CONTRACTUAL INDEMNITY
SUBROGATION: DID THE NINTH CIRCUIT GET
IT WRONG IN CHUBB?
John D. Edgcomb, Esq.
Tiffany R. Hedgpeth, Esq.
Edgcomb Law Group LLP
San Francisco, CA
Through contractual obligations, parties sometimes
must reimburse others for response action
costs under the Comprehensive Environmental
Response, Compensation, and Liability Act
(CERCLA), 42 U.S.C. § 9601 et seq. For example,
such an obligation can arise from an environmental
insurance policy. Or, property owners might
include an indemniﬁcation provision in a sale
agreement. Whatever the reason, the end result is
that parties may spend considerable sums of money
reimbursing others for CERCLA cleanup costs
pursuant to contract. It seems rational to expect that
through subrogation (i.e., stepping into the legal
shoes of the reimbursed party) these reimbursing
parties could pursue potentially responsible parties
(PRPs) under CERCLA to recover some or all of
their payments. After all, one of the key purposes
of CERCLA is to make those persons responsible
for causing the contamination pay their fair share
of the cleanup.
In a non-unanimous decision, the Ninth Circuit
Court of Appeals, the only United States Circuit
Court of Appeals to address the issue, has held
that reimbursing parties cannot bring CERCLA
section 107(a) claims on the basis of common
law subrogation because CERCLA section 112(c)
(2) separately provides a subrogation claim to
insurers (contract indemnitors), despite the fact that
CERCLA section 112 exists almost exclusively
to establish procedures for claimants making
claims against the Hazardous Substance Superfund
(Superfund). In coming to this arguably erroneous
conclusion, the Ninth Circuit ignored plain
language in CERCLA, which makes clear that
only parties liable under CERCLA, not pursuant to
contract, qualify for subrogation under CERCLA
section 112(c). Moreover, in creating a subrogation
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claim not contemplated by CERCLA section 112(c)
(2), the Ninth Circuit established a burdensome
procedural hurdle that subrogees must clear prior to
bringing their CERCLA claim, further hampering
the ability of subrogees to obtain cost recovery or
contribution. These legal conclusions have been
rejected by at least one district court in another
circuit and should be rejected by other district and
circuit courts when faced with the same issues.
In Chubb Custom Ins. Co. v. Space Sys., 710 F.3d
946 (9th Cir. 2013), cert. denied 134 S. Ct. 906
(2014), the Ninth Circuit held that an insurer
seeking to assert a subrogated CERCLA section
107 cost recovery claim could not do so. According
to the court, CERCLA section 107 is only available
to parties who themselves directly incur response
costs. And, because CERCLA section 112(c)
speciﬁcally addresses subrogation and provides
a potential remedy to insurers, the common law
presumption favoring subrogation does not permit
a subrogated section 107 action. However, the
court’s reasoning that CERCLA section 112(c)
applies to the insurer, or any other contract
indemnitor, appears to misconstrue and contradict
section 112’s language.
CERCLA section 112 provides, in relevant part:
(a) Claims against Fund for response costs.
No claim may be asserted against the Fund
pursuant to section [111(a)] unless such claim
is presented in the ﬁrst instance to the owner,
operator, or guarantor of the vessel or facility
from which a hazardous substance has been
released, if known to the claimant, and to any
other person known to the claimant who may
be liable under section 107 . . . .
***
(c) Subrogation rights; actions maintainable.
***
(2) Any person, including the Fund, who pays
compensation pursuant to this Act to any
claimant for damages or costs resulting from
a release of a hazardous substance shall be
subrogated to all rights, claims, and causes of
action for such damages and costs of removal

that the claimant has under this Act or any other
law.
(Emphasis added.)
Section 112’s role within CERCLA is to establish
the “claim procedures” for persons making claims
against the Superfund. As such, section 112(a)
requires that before anyone can make a Superfund
claim, it ﬁrst must be presented to anyone known
to the claimant who either caused the release or
may otherwise be liable under CERCLA section
107. In short, Congress made the Superfund a
“last resort” of cleanup funding, not the ﬁrst place
parties who pay CERCLA response costs look for
reimbursement. In turn, CERCLA section 112(c)(2)
provides that any person who pays compensation
“pursuant to [CERCLA]” to any such a “claimant”
is subrogated to all rights, claims, and causes of
action of that claimant.
Thus, read in conjunction, subsections 112(a) and
(c) apply only in the very limited fact scenario
where a potential Superfund claimant ﬁrst
“presents” its “claim,” i.e., a demand for money in
writing for a sum certain, against someone either
known to the claimant to have caused the release
or who may otherwise be liable under CERCLA
section 107, and is liable under CERCLA, and
pays the claimant’s claim “pursuant to CERCLA.”
In that case, the innocent claimant is reimbursed
and removed from the CERCLA chain of liability,
and the responsible party that paid the claimant is
subrogated under CERCLA section 112(c) to all
rights, claims, and causes of action of the claimant,
including its CERCLA section 107 cost recovery
claims. In contrast, a contract indemnitor pays
nothing “pursuant to CERCLA.”
In Chubb, the Ninth Circuit stated that, under
CERCLA section 112(a), a claimant “is any person
who presents a written demand for reimbursement
of monetary costs under the statute—i.e., for a
CERCLA violation.” The claimant “demands
reimbursement of environmental cleanup costs
from (i) the Superfund or (ii) a potentially liable
party.” This interpretation is consistent with the
plain language of section 112(a) and (c).
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Under the plain language of section 112(c),
however, only a person who pays the claimant
money pursuant to CERCLA shall be subrogated
to all of the claimant’s rights, claims, and causes
of action for “damages and costs of removal.”
Reading sections 112(a) and (c) together shows the
subrogation addressed by section 112(c) works as
follows: If Party A, a claimant, submits a claim for
reimbursement to Party B, a CERCLA liable party
described in section 112(a), and if Party B pays
the claim, then Party B is subrogated to Party A’s
rights against other liable parties. But even then,
this language does not expressly create a CERCLA
cost recovery or contribution claim separate from
those made available under CERCLA sections
107(a) (cost recovery) or 113(f) (contribution). It
merely recognizes that a person who is liable under
CERCLA, and pays a claimant who has incurred
CERCLA response costs, is subrogated to that
claimant’s rights under section 107(a) or 113(f),
whichever is applicable. However, this is not how
the Ninth Circuit interpreted section 112(c).
In Chubb, the insured requested that Chubb
reimburse it for cleanup costs pursuant to an
insurance policy. Chubb did so and then, through
subrogation, sought to recover response costs
against liable parties. Clearly, section 112 did not
apply to this situation. Chubb’s insured did not
make a claim for payment from Chubb because it
was “the owner, operator, or guarantor of the vessel
or facility from which a hazardous substance has
been released, if known to the claimant, [or] any
other person known to the claimant who may be
liable under section 107” as required by section
112(a) as a prerequisite to making a claim for
reimbursement from the Superfund. Chubb instead
bore liability pursuant to an insurance contract,
a fact recognized by the Ninth Circuit. (“Here,
Chubb did not become statutorily liable for [the
insured’s] response costs under CERCLA, but only
contractually responsible for those costs pursuant
to the terms of an independent insurance policy.”)
Since Chubb’s payment was made under the
insurance policy, it did not “pay[ ] compensation
pursuant to this Act to any claimant.” CERCLA
section 112(c)(2). As such, the Ninth Circuit
16

arguably should have held that since Chubb was
not made a subrogee to its insured’s rights pursuant
to CERCLA section 112(c), that section simply has
no application to these facts whatsoever.
While the plain language of the statute indicates
section 112 had no application to Chubb’s
reimbursement payments to its insured, in a
confusing decision the Ninth Circuit not only
created a section 112(c)(2) claim for cost recovery/
contribution by subrogees previously unrecognized
by any other circuit court, it created an entirely
new procedure, imported from section 112(a), that
it now requires be followed by subrogees before
they can avail themselves of this newly created
section 112(c) subrogation claim. The court stated:
“[T]he deﬁnition of claimant required Chubb
to make a written demand for payment for its
response costs from potentially liable parties
(alleged to be Defendants). If Chubb reimbursed
[the insured] for the response costs, it could then
bring a subrogation claim under section 112(c)
(2). Here, however, Chubb has not alleged that
[the insured] has made such a demand on
Defendants, the Superfund, or any other PRP.”
(Emphasis added.) While this language is unclear
-- is it Chubb or the insured who is supposed to
submit a claim against liable parties? -- later in the
opinion, the court states “Section 112(c) permits
an insurer like Chubb to ﬁle a subrogation action
for reimbursement of costs from PRPs, so long
as it complies with the statutory requirements,
including the requirement that [the insured] be a
‘claimant.’” Thus, the Ninth Circuit appears to
hold that, under section 112(c), an insurer may
seek reimbursement from other PRPs through
subrogation for money paid to an insured under
an insurance policy provided the insured has ﬁrst
submitted a claim to other liable parties. However,
the Ninth Circuit appears to have erred in ignoring
that Chubb’s payment was not made “pursuant
to this Act,” as required for section 112(c) to be
applicable, a critical fact that would not change
the inapplicability of section 112(c) regardless of
whether the insured ﬁrst submitted a claim to other
liable parties or not and a fact that made Chubb,
or any other insurer, ineligible to seek subrogation

Environmental Transactions and Brownelds Committee, August 2015

under section 112(c). The prerequisite action of
making a claim imposed by the Ninth Circuit
incorrectly imports the section 112(a) requirement
that was meant to only apply to claimants who
intended to make claims against the Superfund.
The court’s incorrect ﬁnding that CERCLA section
112(c) provides a subrogation remedy to insurers
led the Ninth Circuit to reach the further incorrect
conclusion that Congress intended to preclude
all subrogees, including insurers, from relying
on common law subrogation principles to assert
cost recovery claims under CERCLA section
107(a). “In this case, the presumption in favor
of subrogation does not apply under CERCLA
section 107(a) because there is clear congressional
intent to the contrary, as evident from the statutory
text of section 107(a); its interaction with section
112(c), which ‘speak[s] directly’ to the issue of
subrogation.”
While it is true that section 112(c) speaks to
subrogation, it addresses the subject only in a
very narrow circumstance—when a party has paid
money to a claimant “pursuant to [CERCLA].” It
does not purport to address the situation where a
party reimburses another pursuant to a contractual
obligation. That common law subrogation
should be allowed to those contract subrogees is
supported in some circumstances by CERCLA
Section 107(e), which provides that “[n]othing in
[CERCLA], including the provisions of [Section
107(e)(1)], shall bar a cause of action that an owner
or operator or any other person subject to liability
under this section, or a guarantor, has or would
have, by reason of subrogation or otherwise against
any person.” 42 U.S.C. § 9607(e)(2)(emphasis
added). Clearly, this provision states that nothing,
including the existence of Section 112(c), which
is inapplicable to all contract subrogees, should
bar a subrogation cause of action that otherwise
may exist for those meeting section 107(e)(2)’s
qualiﬁcations. This would include the presumptive
common law right to subrogation and the ability of
the subrogee to bring a cost recovery claim under
CERCLA section 107(a).

In addressing the subrogation reference in section
107(e)(2), the Ninth Circuit stated “107(e)(2)
simply clariﬁes that nothing in CERCLA shall ‘bar,’
i.e., operate as an impediment to the assertion of
proper subrogation claims. This is consistent with
the district court's acknowledgment that subrogation
claims are not foreclosed to Chubb, as long as they
are brought in a manner authorized by the law,
such as under section 112(c) and relevant state law
claims.” Chubb did bring separate subrogated state
law claims, but they were held barred by applicable
statutes of limitation. Of course, by saying that the
mere existence of section 112(c) bars common law
subrogation under section 107, the court used section
112(c) as an impediment to subrogation. It is unclear
if the Ninth Circuit would have maintained the same
position if it had concluded, as it should have, that
section 112(c) was inapplicable to Chubb’s claim.
At least one district court outside the Ninth Circuit
has refused to apply Chubb. See Blue Tee Corp. v.
Xtra Intermodal Inc., 2014 U.S. Dist. LEXIS 68118
at *13–14 (S. D. Ill., May 19, 2014). In that case,
one of the plaintiffs, Gold Fields Mining, LLC
(Gold Fields), paid the CERCLA response costs
incurred by plaintiff Blue Tee Corp., apparently as
part of a contract obligation, although the decision
does not specify why Gold Fields paid them.
Gold Fields then sought cost recovery pursuant to
subrogation rights under CERCLA and other laws.
Defendants brought a motion to dismiss, in part
relying on Chubb. Gold Fields argued that Chubb
was not binding in the Seventh Circuit and cited
Judge Gould’s dissent in Chubb, which argued
that a subrogee could bring a section 107 claim on
behalf of a subrogor since to hold otherwise would
“delay cleanups, putting public health and safety
at risk and undermining the purpose of CERCLA.”
Gold Fields also argued that as a “payor,” it was
subrogated to all rights and causes of action that
its payee had, and because the reimbursed plaintiff
had a section 107 claim, Gold Fields should too.
Id. The Blue Tee court held that, “due to the stage
of the litigation [motion to dismiss] and because
of the state of the case law on this issue, the Court
agrees with plaintiffs and ﬁnds that plaintiffs have
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alleged a cause of action against defendants for a
[subrogated] Section 107 claim.”
Simply put, based on its plain language, CERCLA
section 112(c) was intended to address only the
narrow situation where a CERCLA-liable party
has accepted a claim presented to it under section
112(a), and seeks to be subrogated to that party’s
rights. In that narrow context, section 112(c)
acknowledges that the payor is subrogated to the
claimant’s CERCLA and other rights. It does not
address subrogation in the context of cleanup cost
payments made by a party under contract, such
as an insurer. Nor does it, we contend, create a
new cost recovery or contribution cause of action
under CERCLA separate and distinct from actions
under sections 107(a) and 113(f). Nor did it import
the claims procedure set forth in section 112(a),
which was intended to apply only as a prerequisite
to making a Superfund claim, into all subrogation
claims. In section 112, Congress did not speak
to the issue of subrogation for indemnitors who
incur response costs pursuant to contract, not
“pursuant to [CERCLA],” and the common law
presumption in favor of subrogation should allow
such contract indemnitors to step into the shoes
of their subrogors and seek cost recovery under
CERCLA section 107(a) or contribution under
section 113(f), as the facts dictate. While for
now, until Chubb is reversed, contract subrogees,
particularly in the Ninth Circuit, should request
that their indemnitees, insureds, or other parties
receiving reimbursement (i.e., their subrogors) ﬁrst
submit claims to CERCLA liable parties, satisfying
Chubb’s requirements, they should also continue to
argue that the common law presumption favoring
subrogation provides contract indemnitors with
CERCLA section 107(a) and/or 113(f) claims, until
Chubb is reversed.
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A THUMBNAIL GUIDE TO NEGOTIATING
AGREEMENTS AND SETTLEMENT DISPUTES
INVOLVING ENVIRONMENTAL ISSUES
Barry J. Trilling, Esq.
Trilling Environmental Law Firm, LLC
Faireld, CT
Underlying Negotiation Principles
In every negotiation, whether or not involving
environmental issues, each party ordinarily sets
a walk-away bottom line that it will not cross.
That is, the party will risk the consequences of
walking away from a deal or not settling a dispute
rather than cross that line. That bottom line may
be directly monetary—as when Party A decides it
will never accept any amount less than $100,000
for the contaminated property it wishes to sell or
in settlement of its cleanup cost recovery claim
against Party B, and when Party B decides it will
never pay an amount exceeding $500,000 for
the property or to settle the claim. The $400,000
range between the parties’ respective bottom lines
comprises the “Surplus” area in which agreement
on monetary terms may be achieved.1
Negotiations in which environmental issues play
a major role, however, frequently involve issues
the ﬁnancial aspect of which, if it exists at all,
may be indirect or practically unquantiﬁable.
Such a nonﬁnancial issue might include public
perception (which could affect the party’s current
and future ability to conduct business proﬁtably),
shareholder perception (which could affect the
security of corporate management as well as
share value), or political impact (e.g., affecting
the outcome of legislation or regulation) or,
in the case of a governmental entity, agreeing
to future entitlements or waivers of regulatory
enforcement. Indirect ﬁnancial outcomes include
the acceptance or waiver of responsibility for
remediation of conditions for which a party is
not legally responsible, which could conceivably
have unintended consequences in unrelated
matters or the setting of undesirable precedent in
future negotiations. No Surplus is likely to exist
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